The NIOSH report is probative of the realtionship
between quartz exposure and the severity of the resultant
health hazard.  Well-reasoned expert testimony and opinion
based on what is known and uncontradicted may in and of itself
be substantial evidence when first-hand evidence on the
question is unavailable.  Industrial Union v. American Petroleum
Institute, 448 U.S. 607, 707 (1980), Dissenting Opinion;
Richardson v. Parales, 402 U.S. 389 (1971).  I note that
while the NIOSH report and its supporting documentation are
not part of the stipulated record the operator, in the face
of that report, continues to stand on its cross motion and
has offered no evidence to contradict the report.  With the
matter in this posture, I am free to infer there is no
evidence other than the pleadings and supporting instruments

because there is no evidence that the inhalation of quartz
dust generated naturally increases the risk of developing
silicosis or black lung in either the short or long term.
This bald assertion is unsupported by any medical or scientific
evidence.  It apparently depends upon a claim that an examina-
tion of studies conducted in Great Britain concerning the
relationship between quartz dust and the development of
coal-workers' pneumonocoiosis shows there is no correlation.
These studies are unidentified and were not submitted for
the record.  The NIOSH report, on the other hand, deals specifically
with this issue and concludes the weight of reputable scientific
and medical thought is that "a key factor in the development"
of silicosis is the duration of exposure multiplied by dust
concentration".  (Exhibit 3, Para. 8).  The studies submitted
by NIOSH, and not disputed by the operator, also show that
quartz must be regarded as a possible cause of black lung,
especially where mixed dust exposure may be low, but the
proportion of quartz high".  (Exhibit 3, Reference 7, p. 1275;
Reference 11, pp. 123-125, Reference 14, p. 191).
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